EMPLOYER STATUS DETERMINATION
SEMO Port Railroad, Inc.
Respondek Railroad Corporation

This is the determnation of the Railroad Retirenent Board
regarding the status of the SEMO Port Railroad, Inc. (SEMD as an
enpl oyer under the Railroad Retirenent Act (45 U S. C. § 231

et seq.) (RRA) and Railroad Unenpl oynent |nsurance Act (45 U. S. C
§ 351 et seq.) (RUA). SEMO has not previously been determ ned
to be an enpl oyer under the RRA and the RU A

Information about SEMO was furnished by M. Dan Overbey,
Executive Director of the Southeast M ssouri Regional Port
Aut hority, the parent of SEMO In a letter dated Novenber 18
1994, M. Overbey stated that SEMO is a subsidiary of the Port
Authority and that it acquired the Mssouri Pacific Railroad's

Cape Grardeau Branch on Cctober 28, 1994. | CC Fi nance Docket
No. 32543 (59 Fed. Reg. 43358) states that SEMO has no enpl oyees
and all rail service on the line is provided by Respondek

Rai | road Corporation (Respondek).

Section 1(a)(l) of the RRA defines the term "enployer" to
i ncl ude:

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(1i) any conpany which is directly or indirectly owned
or controlled by, or under comon control with, one or
nore enployers as defined in paragraph (i) of this
subdi vision, and which operates any equipnent or
facility or perfornms any service (except trucking
service, casual service, and the casual operation of
equi pnent or facilities) in connection wth the
transportation of passengers or property by railroad

or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling
of property transported by railroad * * *,

Section 1(a) of the RUA (45 USC § 351(a)) contains
essentially the sane definition.

In cases such as this where an entity has authority to operate a
rail line, but does not actually operate the |line in question, a
majority of the Board |looks to the identity of the entity
operating the line and the nature of the relationship of that
entity to the ICC certified carrier to determ ne the status of
the certified carrier under the RRA and RU A | f the operating
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entity is itself a carrier enployer covered under the Acts
adm ni stered by the Board, or if that entity has been recognized
by the ICC as the operator of the line in question, which wll
result in that entity being found to be a covered enployer wth
respect to the operation of the line it has undertaken, and if
the certified entity has no involvenent in the actual operation
of the rail line, a mpjority of the Board will find the certified
entity not to be a covered enployer under the RRA and the RU A

| f, however, the operating entity is neither a covered enpl oyer
nor an entity that has been recognized by the I1CC as the operator
of the line, the Board will find the certified entity to be a
covered enpl oyer and persons operating that l[ine to be enpl oyees
of the covered enpl oyer.

The evidence of record shows that Respondek is not an enpl oyer
under the Acts, since it is neither a carrier subject to
subchapter | of chapter 105 of Title 49 of the United States Code
nor is it under the control of or under common control with any
such carrier. Mor eover, Respondek is not recognized in the |ICC
Fi nance Docket authorizing operation of the line in question as
t he operator thereof.

Based on the above, the Board, Labor Menber Speakman concurring
in the result, determnes that Seno is an enpl oyer covered under
the RRA and the RU A

The individuals provided to SEMO by Respondek are responsi ble for

all aspects of the novenent of freight over the rail Iine owned
by SEMO. SEMO must operate this line in satisfaction of its rai
carrier obligation. SEMO nust retain ultimate control of the

performance of its service as a comon carrier. Accordingly, it
is the determnation of the Board that service perforned by
enpl oyees of Respondek under contract with SEMO is creditable as
service as enployees of SEMO under the Railroad Retirenent and
Rai | road Unenpl oynent | nsurance Acts.

den L. Bower

V. M Speakman, Jr.




Jerone F. Kever
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TO: The Board

FROM: Cat heri ne C. Cook
General Counse

SUBJECT: SEMO Port Railroad, Inc.
Respondek Rail road Corporation
Enpl oyer St at us

In a nmenorandum dated October 30, 1995, the Secretary to the
Board stated that the decision in this case was being returned
for nmodification in accord with nmy nenorandum dated August 16,
1995. Based on ny review of the previous draft decision and ny
August 16, 1995 nenorandum | have determ ned that no change is
required to the holding of the earlier decision since SEMO has
engaged a non-carrier (Respondek) to provide its rail operations.
Accordi ngly, under the analysis provided in the August 16, 1995,
menor andum SEMO woul d be a covered enpl oyer. The deci sion has
been revised to explain the analysis followed in cases such as
this.

At t achment



